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1 Whether the accommodation is necessary for the
' 2 facility's financial viability;
3 And whether the existing supply of facilities 
4 of a similar nature and operation is sufficient to
(i 5 providé disabled individuals with an equal opportunity to
6 live in a residential setting.
7 As usual, Staff analyzed the reasonableness and
@ 8 the necessity of these requests with regard to current
9 residents and prospective residents, since they are
10 individuals that are situated differently.
2 11 As to the current residents, Staff found that
12 the request was necessary and reasonable. The City is
13 not in the practice of attempting to abate current
14 residents who were there at the time that this issue was

15 heard.

16 As to protective residents, the analysis showed

””””” 17 that the request number one was not necessary and was not
18 reasonable.
19 And the necessity issue, Applicant did not

7 20 submit evidence that it required the'requested
21 accommodation in order to be financially viable, and did
22 not present evidence that required accommodation for
23 therapeutic benefit.
24 It did submit a statement that living together
25 while in recovery with others who were also in recovery

66

PRECISE REPORTING SERVICE
(800) 647-9099

901

NCR UP/RA 00901




.

10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

NEWPORT BEACH RECOVERY - 7/7/2009

was a therapeutic benefit, and the City does not dispute
that. What the City disputes is whether this specific
accommodation is necessary to provide the therapeutic
benefit to individuals living with others in a licensed
residential care facility that enhances their recovery,

To continue that iggue, we look at the
alternate housing opportunities. Because the Newport
Beach Municipal Code authorizes a consideration of other
available facilities that are of a similar type and
nature.

As of July 6th, we had 200 -- of the approved
facilities, that means the ones that are not subject to
abatement and that are licensed within the City, there
ére 207 ADP licensed beds within the City. Many of those
are in duplex and apartment buildings on the Balboa
Peninsula and West Newport.

If someone's looking to recover and live with
other persons in recovery in a licensed environment and
to bé near the beach, there's a number of other gimilar
alternatives they can choose from.

As to current residents, as we've discussed,
the use is subject to abatement with the Use Permit
denial and if the reascnable accommodation is denied,
and, therefore, current residents would lose their

housing.
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Prospective residents. The future residents
would lose their ability to live in this duplex, but not
in other similar facilities, as we've discussed.

Then we moved to the issue with request number
one of whether request number one is reasonable with the
combination of factors that the Municipal Code tells to
us consider:

Would the accommodation fundamentally alter the
character of neighborhood; '

Whether it results in a substantial increase in
traffic or parking issues;

Whether granting the accommodation would
substantially undermine any express purpose under General
Plan or Specific Plan;

And whether the accommodation would create
institutionalized environment due to the number and
proximity of other similar uses.

We also look at other required findings:

Would granting the request impose an undue
financial administrative burden;

Would granting the request result in a
fundamental alteration in the nature of the City's zoning
program.

Generally, when we're looking at an exemption

from this particular section of the Municipal Code, we
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look at the purposes of, especially for our purposes,
both the R2 zone versus the MFR zone, or the zone we're
trying to establish.

And we did less analysis on this this tiﬁe
because there was more analysis required in other areas.
And because of the detérminations in those areas, this
issue really didn't need to be dealt with in depth. But
there are the purposes of our R2 and MFR zones.

Under other conditions, this finding could be
made that with 14 residents in seven apartment units, the
density was similar to that which would be common in R2
residential zone for a non-conforming building.

Then we look at what the purpose of the Use
Permit is, whether we undermine the purposes the Use
Permit was supposed to achieve by allowing it to be in
operation without the Use Permit.

Use Permits are required for uses with
operating characteristics that requiré special conditions
to enable them to not have an adverse impact on other
uses in the area,.

And Ordinance 2008-05 requires the Use Permit
for non-conforming uses in residential areas. This is to
ensure the purposes of the Zoning Code are achieved, and
to mitigate adverse secondary impacts.

Purposes that are specifically enumerated in
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the Code are to promote the public health, safety and
welfare, and implement goals of the General Plan by
ensuring that conditional uses don't change the character
of residential neighborhoods.

And equally important, to protect and implement
the recovery and reintegration of the disabled, in part
by avoiding the overconcentration that would lead to an
institutionaliation of the area.

And would the Use Permit purpose be undermined?
Our analysis was that because of the Applicant's conduct
that we have found out since January of this year, that
the findings required to issue a Use Permit could not be
made for this facility. If you were looking de novo at
the factors that you have to find -- that you were
allowed to look at and the findings that you have to
make, we believe that the finding to issue a Use Permit
could not be made today.

We talked about current.

Prospective residents. All required findings
cannot be made. One of the basic purposes of the zoning
program would be undermined if the Use Permit were
granted, or if the reasonable accommodation waiving the
Use Permit were granted.

That purpose, as we've discussed, is discussed

earlier in the Use Permit hearing. There was a
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requirement put into the Municipal Code that no one who
is operating a facility operated a similar facility with
a pattern or demonstrated pattern or practice of
violating state or local law.

We also admit that we can anticipate the
administrative burden of monitoring facility and
prosecuting substantiated complaints.

With conditions, could the use conform to the
operational standards of 20.91A.050? Because that's one
of the first requirements for a Use Permit to be given.

Was it operated in compliance with state and
local law, with management plan of a 24-hour contact?

Staff continues to assert that it is not
operating in compliance with state law. I believe the
Department of Social services letter that was dated April
1, 2009, the Notice of Violation which was sent, says,
"You are here" -- was it in this -- I believe, the
exhibit that you'd find this in is Council's packet that
was given to the City Council. That was where it was
last located.

"You are hereby notified the above-referenced
facility is operating without a license, which is a
violation of California Health and Safety Code section
1508." Social Services determined and confirmed that

this facility violated state law. And it violated it
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twice, once with each minor. So that's two instances
that we can confirm.

I cannot give you instances over a year. I
can't show you 10 or 12 instances. Our Code does not
define "pattern." It doesn't define "practice." I don't
know of a clear bright line test for what's a pattern and
what's a random incident.

But I think you've seen since April, we've
had -- since late March, we've seen a number of instances
arise that cause Staff deep concern. And we believe that
it does show that there's a pattern of violation of state
law and, therefore, that finding cannot be made.

Whether the property is physically suited to
accommodate use;

Whether there's sufficient parking;

Whether the use will change the character of
the surrounding residential neighborhood.

Generally, Staff looked at this issue when it
made its recommendation back in January and determined
that it would not be an issue, that, with conditions, the
facility could meet those required findings.

However, with the violations of state law that
we have documented and which ADP is in the -- ADP is in
the process of investigating. The Social Services'

investigation is complete, and Social Services confirmed
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what we know.

Moving to request number two, start with a
threshold issue. None of the requested -- separately
requested accommodations, if they were granted, would
allow the Applicant to continue their operation just on
their own.

As a reminder, those are 18 residents, maximum
occupancy;

The waiver of the Use Permit occupancy
requirements;

Exemptions from parking;

Treating them as legal non-conforming use.

We'll go through those, but as a reminder,
those are some of the specific elements they are asking
for exemptions from.

There are four factors required to show
necessity, as we've discussed. This is just a reminder
slide, because it was seen earlier in the presentation.

This is what they asked for exception from.

And Staff determined that the individual
requests made by the Applicant were not necegsary for
disabled individuals to enjoy equal opportunities to
housing, and they were not reasonable.

We discussed the financial viability aspect a

little bit when they were asking for 14 residents. At 18
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1 residents, that's more than 14. 1In the past, we've done
. 2 an analysis. But we've asked for Applicant to
3 show -- evidence to show why they need a larger size
4 facility than recommended by Staff. And the Staff -- the
¢ 5 Applicant ekpressly objected to that request.
6 They have also not submitted evidence that they
7 required accommodations, any of the exempted, you know,
@ 8 the waiver of the parking, treating them as a legal
9 non-conforming use, overconcentration, they have haven't
10 asked for those as a therapeutic benefit.
o 11 We've seen the slide about the Bryant Woods Inn
12 about the size -- increasing the size of the facility to
13 a size requested by an applicant. It might provide
14 financial benefit to the operator, but did not provide L
15 any particular benefit to the residents that the laws are
16 concerned with.
7 17 That's a summary of some of the factors the
18 Court looked at in regards tovthe Bryant Woods case. The
19 similarity of other facilities with vacancy rates in the
- 20 area, failure to present -- Plaintiff's failure to
21 present evidence, and failure to show that a larger size
22 will be therapeutically beneficial.
23 And the Court noted that "If Bryant Woods Inn's
24 position were taken to its limit, it would be entitled to
25 construct a 10-story building housing 75 residents, just
74
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because the residents had handicaps."

Y So moving to the specific factors, the 18
residents, there's no evidence of viability or
therapeutic benefit to having 18 residents. Alternate
housing exists. There is a licensed male facility for
males with 18 residents that has been granted a Use
Permit that's a block away.

Waiver of occupancy restrictions. We were very
confused by this request, because there are nine’~- even
if you take out the one apartment unit that's being used
as an office, there's still nine bedrooms left in the
facility.

And under the occupancy restrictions, that
would allow them 19 residents, not the 18 they requested.
So we can dismiss the request for the waiver of the
occupancy restriction, because they don't need it to get
the number they've asked for.

Very similar in the parking. The facility has
six on-site parking spaces. The Newport Beach Code
requires three -- one parking space onsite for every
three residential care facility beds. They already have
the parking spaces they need for 18 residents. It is not
necessary.

Visitor parking. There was no evidence that

visitor parking conditions had any impact or prevented
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therapeutic benefit or financial viability.

As far as whether it's necessary to treat
people at Newport Coast Recovery as a non-conforming use,
no. The City has always treated Newport Coast Recovery
like a non-conforming use.

The Newport Beach -- we've seen other
situations where it wasn't necessarily legally
established, so that an accommodation was made during the
period where they weren't involved in the administrative
system. But in this case, there's never been any
question how they have been treated.

California Building Code requires that the
application -- that the Code sections that were in place
when the occupant-type changes are the appropriate ones
to apply.

And our Fire Marshal made the accommodation, if
you will, to apply the 2008 Codes, because there were
some restrictions in prior versions of the Building Code
that Applicant would have found it very, very difficult,
if not impossible, achieve.

And, therefore, he had made the offer of
applying 2008, but if the Applicant wants to apply the
1997 Building Codes, I'm sure the Fire Marshal will be
happy to advance the Building Code requirement. That we

can do.
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Waiver of other factors. Proximity of parks
schools, other facilities. I'd like you to know that
there's nothing in our Municipal Code that requires you
to consider proximity to churches or playgrounds. It's
schools, parks and facilities. We determined that that
waiver was not necessary, because there were no
playgrounds -- we'll get to that one later. There's
another slide.

These factors would be considered. The
proximity to other uses. Those factors would be
considered when determining whether the use would be
compatible with the charaéter of the neighborhood,
whether it would contribute to changing of the
neighborhood. It is‘not a flat finding that you have to
make that there is no proximity of other uses like that.

Would waiving the factors be necessary to
afford a disable individual an equal opportunity to enjoy
a dwelling? We decided no. Because of the other isgues
that we're going to address, there were reports of lack
of supervision and violations of state law by the
Applicant.

Supervision of the individuals who reside
within the facilities has been important in the past in
order to reduce the impact on the neighbors, and that is

why we have the lengthy list of conditions when a Use
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Permit is granted. They are non-rebuttable
considerations. Violations of the state law are very
important to us for the reasons that we've stated
already.

Therefore, Staff determined that the required
finding in 20.91A.060 can't be made, and that's because
one of the crucial operating standards required that
20.91A.050(c) (4) cannot be met.

Waiving the requested factors that they
enumerated, the proximity issues, overconcentration,
consideration, that was not necessary, because it
wouldn't result in continued facility operation, because
we couldn't make another crucial finding.

| Would there be an undue financial or
administrative burden? Well, I will tell you 8 o'clock
at night when Mr. Kiff and I were still at our desks
trying to help the two moms who were trying to find
their -- the one child who, from Newport Coast Recovery,
had moved to an unlicensed facility in Costa Mesa, the
thought of administrative burden did cross my mind., I
believe that there would continue to be an administrative
burden.

Would granting the requested accommodation
result in a fundamental alteration in City's Zoning

program?
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If we waive the overconcentration factors as
requested, yes, we would be undermining a very important
factor and a very important purpose that the Ordinance
was adopted to achieve. Preventing overconcentration was
a fundamental program. And part of that pProgram is not
just to protect the residents but to protect the
residents of the facility.

The pﬁrpose of community-based care, as we
understand it, as ADP has explained it to us, is to allow
individuals in recovery to begin to reintegrate into the
surrounding neighborhood aﬁd to learn the skills of
living in a neighborhood surrounding by others who are
not, you know, essentially using alcohol and drugs.

Overconcentration, which transforms a
neighborhood into a quasi institutional area, defeats
that purpose. This was stated better by the Court in
U.S. v City of Chicago Heights, where they stated,

"There may be situations in which the distance
between homes was so little, that it could fundamentally
alter the City's purpose of avoiding clustering and
preserving the residential character of certain
neighborhoods. "

Other areas. When we look at fundamental
alterations of the Zoning Codes,’the parking requirement

that the Applicant -- the waiver that the Applicant
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requested. The purposes of having an off-site parking
requirement are stated in other areas of the Municipal
Code.

To ensure the off-street parking and loading
facilities are provided for new land uses and alterations
of existing uses;

To establish the parking standards that are
consistent with the needs and uses of -- the needs of the
use and feasibility;

And to ensure that off-street parking and
loading facilities are designed to ensure efficiency,
protect public safety, and to insulate surrounding land
uses from adverse impacts,

Anybody in this room is very likely to know
what the impacts of excessive use of a facility in the
summertime parking could be, especially when they are
doing treatment of individuals who do not reside on-site.

The Applicant also has a history of parking
violation, particularly behind the facility when they
were not using the garage for parking purposes. They
provide counseling to visitors who do not reside on-site.
Granting the waiver would undermine the purposes that
that requirement was put in place to achieve.

And I would also encourage you to see the Staff

report, where we do a comparison of what the -- what
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restrictions, if any, were placed on another home
occupation on, say, an individual living next door to
Newport Coast Recovery who was running a business, a
counseling business, and having clients visit his
home -- his or her home to provide the counseling.

There are requirements in the Municipal Code
that limit the impacts on neighbors there. And there's
also requirements that all on-site parking be retained,
not reduced. And that there no substantial increase in
the pedestrians or automobile parking. We do not put
similar -- called it out restrictions on pedestrian
activity for these facilities.

Waiver of the considerations of proximity to
schools, parks and alcoholic beverage outlets. There
could be situations in which it would determine
that -- which you could determine that a basic purpose of
the Zoning Code would not be undermined by waiving
consideration of the factors. But these are factors
only, and they are considered by you on a case-by-case
basis,

And that is the end. Unless you have any-
questions for me, I think that concludes the Staff
presentation.

Thank you.

MR. ALLEN: One question. And I just waé not
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1 previously aware that the Bryant Woods case taiked about
{ 2 a vacancy factor. And I don't think we get that far into
3 an analysis in the reports that I've seen about vacancies
4 in the units that are available; correct?
o 5 MS. WOLCUTT: We have not reported on the
6 specifics on that. I believe Mr. Kiff might be in a
7 better position than I am to know what the vacancy rates
G 8 are. Sometimes facility operators tell him, you know,
9 what their vacancy is.
10 Do you have information on that, Dave?
2 11 MR. KIFF: The information is anecdotal, and
12 the vacancy rates are running anywhere from half the beds
13 open and vacant to 40 percent.
14 MR. ALLEN: Okay. Thanks.
15 Does that complete‘the Staff presentation, City

16 staff?

17 MR. KIFF: Yes.
18 MR. ALLEN: All right. Applicant ready to go
19 forward?

. 20 MR. BRANCART: Thank you very much.
21 Let me begin with a few observatioﬁs that much
22 of the presentation that was just presented to you, based
23 upon the analysis of fundamental alternation, was
24 boot-strapped from information that you heard at the
25 first part of this hearing.
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It was boot-strapped from information based
upon a claim by the City that they had demonstrated a
pattern of violation of law, a finding that you expressly
stated less than an hour ago could not be made. And that
runs through this entire presentation.

In fact, City staff is so direct as to say that
the only thing that keeps us from standing before you as
a Hearing Officer and re-endorsing our original Staff
report is this after-acquired evidence, of which you have

found, one, that the Applicant could, without violating

ethical and confidentiality rules, could present evidence-

in that forum about that, and two, that was a Notice of
Violation that was issued. That's it.

And therefore, I think you need to take what
you've just saw on these slides, and put it in the
context of the findings that you rendered earlier this
afternoon.

It is striking also in the Staff presentation
how little there is to contest in some respects. Staff
concedes that there would be no need to request an
accommodation regaraing the existing parking regulation;

There would be no need to request accommodation
or exception to the existing occupancy restriction;

That the Fire Marshal -- there's no need to do

that, because we can apply Code either in '97 or 2008.
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So what it then comes down to, fundamentally,
is this question of overconcentration and necessity. Lét
me begin with the question first of necessity.

Staff concedes that there is a necessity as to
those individuals who presently reside at Newport Coast
Recovery. Staff claims that there is no such necessity,
even’though the same services would be provided to the
same disabled individuals in the same state of need, the
same -- because there are other institutions who could
provide those same services.

That is false. Newport Coast Recovery isg the
only facility -- it is the only facility which is an
all-male residential primary treatment facility. Let me
repeat that. It is the only facility that is an all-male
residential primary care facility. Please, as the
Heariﬁg Officer, press the Staff to be very clear when
they put out broad and unsubstantiated claims that there
is comparable treatment beds available.

Because each of these facilities provides a
very different and narrow type of houéing, and Newport
Coast Recovery is the only one here on the West
Peninsula -- and could be in the City -- that is a
primary -- that is, after somebody comes out of detox,
primary care all-male residential facility.

Yes, there are all-male facilities, but thisg is
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the only one that fits that. So this is a unique service
that Staff has not addressed. So let's put in context,
then, that there is actually no necessities claimed by
Staff, because people could have, according to them, go
across the street and obtain the same services, which, in
fact, is patently, patently false.

The second thing that's claimed by Staff,
anecdotally right now by Mr. Kiff, is the claim that
there are substantial numbers of treatment beds available
and, therefore, there is no need. 1In fact, the City of
Newport Beach has repeatedly told the federal government
in reports certified by the City Council just the
opposite. I'd like to share with you an exhibit.

What I'm presentiﬁg to you, as the Hearing
Officer, are exerts of documents that were prepared by
the City of Newport Beach and submitted pursuant to
Federal law to United States Department of Housing and
Urban Development.

These reports are mandated by Federal law and
are required to be presented to HUD both on an annual and
also on a periodic basis. Pursuant to submitting thesge
reports, the City obtains Federal monies, and obtains

monies based upon the truth of the repoxrts that are

 submitted here by the City to the Federal government .

If you, as Hearing Officer would please turn to
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page 1 of this, you can see this is the Consolidated
Plan, one version, that was presented by the City of
Newport Beach to the United States Department of Housing
and Urban Development for the time period that we have
before you.

If you turn to the second page, part of this
presentation requires the City to state what its priority
needs are for its special populations. And as you see
there, the City has specifically told HUD that "persons
with alcohol and other drug addictions is a high priority
need." That certainly contradicts what you've been told
here today.

Please turn to page 3. Also in that same
report, you will see that, as indicated, substance abuse
services, again, is a high priority need that has been
submitted by theACity to the Federal government in order
for the City to obtain Federal money with the promise
that these reports are accurate.

Please turn to page 4. The City has to tell
HUD what its enumerated goals are to do with the Federal
money. And one of them, as you can see here, is goai
number three on page 4, "to increase the supportive
services for persons suffering from substance abuse."

Please turn to page 5. Thié is not only

something that's been submitted in consolidated plan for
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period of 0509 by the City, but in the previous
consolidated plan, the City has repeatedly stated to the
Federal govermment that the types of services that they
now claim are not necessary to you, as a Hearing Officer,
are absolutely one of the highest priorities of the City
of Newport Beach.

Specifically, if you turn to page number 6, as
reported by the City to the Federal government, it
indicates that "persons with alcohol and drug addictions
were one of the activities that needed to be assisted."

And if you turn to the top of page 7, it tells
what you the obstacle is, "the ability of any funding and
social service agencies that can provide those services."
Obviously, individuals who are operating therapeutic
homes are providing, indeed, those services.

If you would turn to page number 8, page number
8 is a report from earlier. And it repeats,4as you can
see at the bottom of page number 9, that, in fact, one of

the crying needs, according to the City, was the "need

for programs that included room and board and counseling

for improved supportive services of those in substance
addiction."

Please turn to page number 10. And while we're
going through this, I want you, as the Hearing Officer,

to please understand that pursuant to Federal statute,
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the City Council has adopted and approved these reports.
Pursuant to Federal statute, the City has prepared these
reports to be submitted to HUD in order to obtain
funding.

So unlike coming here and not testifying under
ocath and the informality of this procedure, these are
documents that are not only vetted through City staff,
but then adopted by the City,’and then submitted with
certification to the Federal government saying, "This is
true. This is the problem we need to fix in the City of
Newport Beach. Give me money." And the Federal
government has given the City, in fact, relying on those
reports, hundreds of thousands, millions of dollars.

Page 11, I think you're being deceived. Page
11, this is the Strategic Plan for City of Newport Beach.
Of course, item number three under "Strategic Plan, we
must improve services to those with substance
addictions.™"

Page number 12, the Con Plan. Part of this Con
Plan, you see on page 13, was an indication of, how did
the services and needs of people with substance abuse
housing services fit within the continuum of care that's
available generally in the county?

Putting us in a larger context of county, which

was part of -- this, by the way, was submitted by the
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City, but it looks at the broader County issue in order
to assess need. You can see under "substance abuse
treatment beds," that they talk about the substantial
gap.

And in terms, again, of priority, as
consistently has been reported by the City to the Federal
government to obtain funding, it is always the highest
priority that we obtain -- that we address the substance
abuse issues.

There's a repeat of that, of course, on page
14, and it goes on. That's a sampling of what's been
told to you that I think contradicts certainly, if not
the very word that you've been told here, the spirit of
what's been said to you.

I want to make a second point, because the time
period that we had to respond to this is so short. I
would urge you to consider and demand from Staff that
they provide to you the reports that have been issued
finding the City in violation of the housing elements
provisions of the General Plan requirements, as
administered by the State Department of Housing and
Community Development.

And would I would please ask you them to
provide you with the violation letters that have been

issued by the State of California against the City
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regarding non-compliance with housing elements. And
specifically ask them about the, quote, disability
issues.

Because that, again, you'll see, as reflected
here, that in terms of compliance with State law
regarding these very issues, the State would beg to
differ with what you have just been told.

So what, then, have we been told? One, that
people can go across the street and get the very same
services. That is patently untrue. There are unique
services that are offered here by Newport Coast Recovery.

Second, we are told that we have a super
abundance of those. Mr. Kiff will say here that it's
merely anecdotal. 1In fact, that contradicts what's been
repeated told by the City to the Federal government, as
approved by City Council, in order to get Federal monies,

And last, I would urge you to take a look at
the violation letters issued by HCD, Housing and
Community Development. Housing and Community
Development, in connection with the noncompliances of the
housing provisions. Those are available on the Web site.
You'll be able to find this on the Web sité if you'd like
to find them yourselves.

Let me talk to you a minute about thig issue of

cost. In substantial consultation with Mr. Kiff, Newport
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Coast Recovery arrived at these numbers of 14 and 18.
These were the break point numbers that they needed to go

ahead and operate in economic viability. And these were

discussions that were done between Mr. Newman and

Mr. Kiff at length.

At the end of the day, they were prepared to
make their financial break with 14 beds, and that's why
the first accommodation they submitted was the 14 bed
request, which was essentially adopt the Staff report
that had previously been submitted to you. So let's
not -- so let's not say there's been no economic or
economic determination here. They have made the
compromise.

Keeping in mind, just so we put this in
context, they are licensed to have 29 beds. They are

willing to make the accommodation in order to maintain

financial viability down to 14 beds. That's why they say

"Adopt the Staff report," and that's something that came
out of lengthy discussions between Mr. Newman and
Mr. Kiff about, where's the break point to keep the
facility viable? And, therefore, I think it is
disingenuous ﬁor Staff to say that there has been no
discussion or analysis regarding that.

Let me focus on this overconcentration issue.

The issue of overcontration is perhaps the most ill
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defined and misused concept in this entire process. I
say that because it has literally no meaningful standards
by which you do apply, both in determining similarities
of facilities, densities of population, natures of use,
and any other meaningful criteria.

Merely having you take a yard stick and measure
from one houéing dwelling to another of persons who
happen to be of a certain disability class tells you
actually nothing about whether or not there's
overconcentration.

I want to emphasize a second important point.
You are basically asked -- and you did in your last set
of findings. You took a yard stick and you said, "These
people are 300, 400 whatever," with absolutely no
meaningful finding as to what the law requires, but also
nor has Staff given you this information.

And I think it would be unfair for them to give
it to you now, nor have you been given for what the City
would like to consider and what's driving this larger
agenda. And what I mean by that is, one, merely the
proximity between these facilities, there is not
admissible meaningful measurable concrete evidence of
adverse impact upon the communities.

Nor is there any analysis provided to you by

Staff that if we add these individuals at this distance,
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that's going to create this set of adverse impacts, It
is all complete speculation that they provided to you
glossed over with the words "overconcentration."

Nowhere is that made more painfully obvious
than the presentation that was just presented to you by
City staff in which they talk about overconcentration
being for the benefit of people -- avoiding
overconcentration for the benefit of people who are
disabled.

And, in fact, I think Staff did get it right
here, and it's been wrong the way they have been
presented it to you, and I think that it's wrong in the
Ordinance, is that the only time you should appropriately

consider overconcentration is when it's to establish that

there is a benefit to people with disability, i.e., we're "

not going to give you housing. We're going to deprive
you of the ability to get housing, which we have
repeatedly told the Federal government you need here in
town, because that would put you in an overconcentration.
So by doing you a favor, we're denying you the
opportunity to housing.

But I think it's most important here for
purposes of your termination is that nowhere in thege
volumes of papers that we get before the 4th of July -

holiday is there any evidence to show that this is
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intended to benefit the disabled. None. Whatsoever.

What you are given, essentially, is, at the end
of day when you parse it all the way, is the yard stick.
This facility is here at 70 feet. That facility is here.
There's no evidence, meaningful competent evidence, to
say that because of this proximity, because Newport Coast
Recovery happens to be where it's located, people in
other facilities who are disabled are béing detrimentally
affected in terms of their -- and there's just -- it's
just not there.

We're stating the standard, we're misapplying
it, and we're not providing you with any evidence. If
you would like, as the Hearing Officer, to say, "Look.
I'm determining overconcentration just based upon the
relationship of proximity of these places," you certainly
are entitled to do that and make that finding.

I mean, they are facts on the ground. But that
in not a competent legal finding. The competent legal
finding is because of this overconcentration, there has
been detriment to specific disabled individuals. And T
would argue, strenuously, depriving them of the
opportunity of housing that we've repeatedly told the
Federal government that we need is not of their benefit.

It is a very pérnicious standard that the City

is applying here. And I won't be -- well, if you

94

PRECISE REPORTING SERVICE
(800) 647-9099

NCR UP/RA 00929

929




/

&
©

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NEWPORT BEACH RECOVERY - 7/7/2009

substituted any other protective class in for disabled,
any other class for disabled, and you said, you know, "We
can't have people living in this kind of proximity
because of overconcentration of any other particular
class of persons," we would all find it naturally quite
offensive. And that's what's going on here, because
there's no underlying analysis of it.

Let me end on this issue about burden. Staff
had to work late one night responding to telephone calls,
and I do appreciate their diligence in doing that. But
what is strikingly missing from your report here is any
real competent evidence of the impact that this facility
hag on City services.

I have been told, and it's not here. I don't
see Police Department run sheets. I've been told that
the number of runs that were made to this dwelling is

comparable or fewer than would be made to a comparable

multi-family housing unit in this part of the City.

I've also been told that the relatively few of
the run sheets I'verlooked at in 2008, that some of them
had to do with parking. They were unrelated, because in
Balboa, people park, and there were police called out,
and they cited people.

In other words, you're told that, why is this a

burden? And we're told, one, because we worked late one
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night. And second, because as a part of working late, we
have found this evidence, that you have determined you
can't make a finding on, is something that's going to
keep us active; And that's just not competent evidence.
That's not competent evidence.

And where are the run sheets? AaAnd not just
saying, "Okay, we can produce some run sheets that show
that there Were eight or ten police calls to this area."
But let's go ahead and analyze those sheets, and show
that they are truly connected to this dwelling, and that
they are meaningful in the context of run sheets to
understand how the police were responding to calls.
Let's look at how the run sheets for comparable,
comparable multi-family dwellings.

I mean, you know, as what happens so often in
this case with these applicants is we bring them in here
and we focus on that, and we say how bad they are. But
we put them in the context of the fact that there are
people in the community, businesses that are operating
that don't update their Web sites, other businesses that
have contract dispute with customers, other people who do
get the police called.

We focus on one, and we think in isolation.
Well, this is just not right, and I think that that's

ultimately unfair. But what I think is most
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important -- well, I think that's ultimately unfair. Let
me end on this point.

You've been presented with information that, I
think at this point, you should grant the reasonable
accommodation based upon the information you have here.
But if you are inclined to deny this reasonable
accommodation -- and I'd urge to you grant it right now,
it ought to be granted -- and it ought to be granted, and
let me be specific.

And this is it -- ought to be granted, but it
ought to be granted in the context of Staff's original
report of 14 beds, okay? Because that was what Staff
originally agreed with.

And also I think that it's -- for consistency
sake, we should get off 18, and let's go back down to 14,
so that we say that we're looking at comparable numbers.
Staff report is at 14, or waive all these specific
requirements, put it down to 14. I think you ought to
grant it, and I think that that's as well for all the
reasons I've stated.

But if you are inclined to deny it, I do think
it's incumbent upon the process, in fairness to the
process, that we have an opportunity to\respond to what
was written here.

You know, just putting Bryant Woods, which is a

97

PRECISE REPORTING SERVICE
(800) 647-9099

NCR UP/RA 00932

932




-~

©@

W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NEWPORT BEACH RECOVERY - 7/7/2009

4th Circuit case, and pulling snippets out of it, but
which is not a mainline case in terms of where the
reasonable accommodation law is in terms of its
application, to my mind, just by putting in Bryant Woods
is not telling you a lot about what the law is, and why
we believe fundamentally we're making an erroneous turn
here.

So I'd ask that you give the Applicant an
opportunity to supply you with appropriate briefing to
respond to what the City Staff has presented, if you're
inclined to deny. But I'd urge you, there is ample
evidence that's been presented here that you should grant
this accommodation, 14 beds, original staff
recommendation.

I appreciate your time.

MR. ALLEN: Does anyone else from the Applicant
here or that would want to speak or --

MR. BRANCART: No. We presented what we need
to say.

MR. ALLEN: Okay. Does Staff want to make any
responses to that? Should we wait until public --

MR. KIFF: I'm sure Mr. Bobko has some notes,
too, and I will not address the legal ones.

But Mr. Brancart, I wanted to some help

answering a question that I actually asked back on April
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18th, and you asserted that it again, as did Mr. Newman,
in his request to have Mr. Allen's original denial
a?pealed.

And it was that, indeed, Newport Coast provides
a unique service in the community, that being the only
men's only primary care facility in the Newport Beach.
Quote, other facilities‘require 30 days of primary care
prior to entrahce.

And as I stated to Mr. Newman back in April, I
said, "To me, that implies that Newport Coast offers Day
One non-medical detoxification services, something that
ADP does, indeed, iicense.“ But I don't see on ADP's
records where Newport Coast is authorized to provide
non-medical detox. The classification on ADP's list for
Newport Coast is, quote, RES versus RES-Detox.

And all that said, I might misunderstand how
that works in the continuum of care. So I was hoping
either you or Mr. Newman could inform me as to why and
how -- whether or not you are, indeed, licensed by the
ADP to provide non-medical detox, because that's not
listed that way.

MR. BRANCART; As I understand the continuum’
care issué,»what makes this facility unique is because
it's for individuals that come out of that initial -- and

you heard reference to it earlier, 24-, 72-hour detox,
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and they can go directly into that primary
care -- primary care facility.

And T can illuminate it further, because --

MR. ALLEN: Can you define what primary care
is? Because you've used that term repeatedly. I didn't
hear -- I hadn't heard that term befofe in this context.

MR, BRANCART: It is that facility that
individuals can go directly to, and this is a social
model, not-a medical model.

MR. ALLEN: Who is establishing those
definitions, and so forth?

MR. BRANCART: It is my understanding that
those are definitions that are used in both describing it
from a governmental context, but also these are used in
the industry terms of how we route people through a
system to lead them to care.

I do think that -- because I don't want to
speak beyond my area of expertise, that I can go ahead
and provide you with supplementation regarding this,,if
the record is left open.

If you're inclined to deny this application,
then I'd urge to you leave the record open, let us
provide you with that, so that we're not here relying
upon my inadequate ability to explain what is unique

about this housing, quite to the contrary of what you've
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been told by the City. And I will do that. We'll just
need time or my Co-Counsel can do that.

MR. ALLEN: Okay.x

MR. KIFF: I think arguably, Mr. Allen, that's
a fair thing for us to continue to look into, because it
would be my assertion, based on what Mr. Brancart said,
that there are, again, a number of care facilities in
Newport that provide that identical model. But neither
of us are experts on what ADP does and -- in part on the
continuum care, which is why I asked the question.

MR. BOBKO: Thank you, Mr. Allen. I will try
to move quickly. I know there are people who would like
to speak, so I won't consume the remaining time.

I think, first and foremost, that we can put
any questions about the Applicant's due proéess concerns
to rest. There was clearly time to produce documents and
refer to things on the Web site. This suggestion that
there was not adequate time to prépare I think has now
been laid to rest finally.

Having said that, being that the City does not
have to or that the Applicant does not share the City's
obligation to produce everything that it intends to
provide at that hearing, I have not had a chance to
review the documents that Mr. Brancart has given to me

for the first time about 8 minutes ago or 9 minutes ago.
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But I have had a chance to look at it just
briefly,‘and I note, and I would direct the Hearing
Officer's attention to the top of page 2, where it says
"Homeless needs.”

So when we have the circle with the arrow,
"persons with alcohol and other drug addictions," and
then T don't know what the top of the box says. It only
says "high," we don't know what the "high" refers to.
But I'm willing to suggest that that documentvhas to do
with homeless people. And unless I'm misinformed, I
don't believe that homeless people inhabit Newport Coast
Recovery, because certainly they are unable to pay.

I think if you flip through the document,
you'll find other places where things have been provided
to you, and they were given a rather rough going over. I
also note on page 9, it suggests that the program that is
circled, the first sentence says "This program provided
access to recovery programs to homeless and low income
individuals."

Again, harkening back to testimony ﬁhat we
heard at the beginning of the hearing from thé woman who
had a child there, the homeless and lower income
individuals, I don't think, are the ones who are pulling

up $35,000 for a stay. So I don't think that these

documents are necessarily relevant at all. And certainly
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I don't believe that giving them such a short shrift here
proves much of anything.

The overconcentration, again, I don't want to
get into too much of this, because I know there are
people who want to speak. The City vehemently,
vehemently disagrees that we are applying a simple yard
stick, as Mr. Brancart suggests. And we also téke issue
with the idea that there's no hard evidence in the record
about impacts on the community.

If we get in our time machine and harken back
in December 8, 2008, there are a number of people who
gave testimony about very direct impact that they've
sustained because of this place.

Mr. Myers, Jeff Myers, said, and I quote, "I've
lost tenants in my rental unit because of the proximity
to noise and profanity coming from this place. So I've
had a financial burden. "

Mr. Schoonover came forward and told us, "They
use profanity all the day long. My truck has been stolen
from in front of my house. There's been graffiti on it.
It's been broken into three or four times. My stereo's
been stolen."

If we go, then, fast forward a little bit to
January, January 12th, in front of you again, Mr. Bacich
came forward, and you asked him who he was and if he was
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| that you have recently made a finding on this.

the duplex owner that was the subject of the discussion.

And he said, and I'm quoting now, "I own -- I
own the duplex directly behind it. And one of the
owners' comments was that there had not been any police
reports. Yes, we never filed any police reports in our
complaints, and we had many of them. We went directly to
the manager of the facility and tried to deal with them
that way."

So all of this pointing to a simple yard stick
belies the fact that, on at least two different occasions
in front of you, people have come forward and given
concrete evidence with direct impacts. 1It's certainly
not hearsay about things that they have suffered because
of the management and operation of the facility.

Now, that is, of course, one facility of many.
But I don't think it takes much extrapolation to say that
if you have a number of facilities operating in a very
close proximity in type of environment, it's not only bad
for the people who are trying to regain their health, but
it's also bad for the people who live next door.

And I will make one last comment about the
pattern and practice. My colleague, Ms. Wolcutt, touched

on it briefly, but I'd like to suggest and I am aware

But we have brought you not one incident. We
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didn't come in here and say with an e-mail or something
that was clearly speculative a position suggesting that
the way that this place is operating is outside of the
law.

We brought you two people, and she's sitting
right here. You got to hear her speak. Mr. Kiff found

other woman who wanted to speak over the phone. Now, I

can't provide with you data points over time. I

certainly can't provide you with a line of people that
would prove a pattern and practice.

But given that this is the only evidence that's
in the record, and that evidence was direct testimony
from people who have direct experience with this
operator, given that you have heard that, the only
evidence that yoﬁ, I think, can consider -- and again, I
think that it is -- the City would suggest tha; it is
within your purview to draw inferences from the evidence
that's before you, that it is not unreasonable to believe
that Newport Coast Recovery operates this way as a matter
of course.

The only evidence in front of you is that they
do. Mr. Brancart has very -- assured -- strongly refused
to provide any evidence to the contrary. You, yourself,
noted in your last finding that you thought that he was

under an obligation to do so.
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So in most courts -- and again, I understand
that the strict rules of evidence don't apply here. But
in most courts, when you have evidence, and you are able
to draw reasonable inferences from that evidence, and
that evidence is uncontroverted, we think the conclusion
is that there is a pattern and practice here. And, in
fact, there's no evidence to the contrary.

Thank you.

MR. ‘ALLEN: All right. ’Unless there's
something compelling, we need to get going with the
public hearings, so okay.

Let's open the public hearing, and, please,
we've use a lot of time heré, unfortunately, in all these
presentations by the lawyers, but we need to hear from
you, too. So come in and make it concise, and let's go.:

MS. FUNDENBERG: Good afternoon. My name is
Louise Fundenberg, F-u-n-d-e-n-b-e-r-g. I'm president of
the Central Newport Beach Community Association.

And it's been brought to my attention by many
members that there's some people in our group that would
like to speak but they have withheld, because they were
afraid of -- let's put it out flat -- retaliation.

And wonder if these people then could speak
under the seal that was suggested, a seal of evidence;

that would give them a chance to bring evidence to the
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Hearing Officer. And that's my question. - --

Thank you.

MR. ALLEN: Just generally speaking, that just
does not -- is not done in the public hearing context for
land use matters, I'm certain. And I really don't thinkr
it would apply in this hearing context either.

They're certainly more than welcome to present
whatever they wish to by writing, and this Staff is very
good about getting}that written material out there, and
that's every bit as important in our analysis as the
voice communications here.

MR. WOOD: My name is Douglas Wood. I live at
1214 East Balboa Boulevard. My family owns rental
property at 1119 Weét Bay Avenue.

In the midst of the overconcentration of
commercial‘rehab for-profit businesses, directly acrosé
the alley from our property is 1132 West Balboa, a
for-profit éommercial rehab business. Nearby, at 1120
West Balboa Boulevard, is a non-licensed for-profit
commercial or rehab business.

Across the street, at 1115 West Balboa
Boulevard, is another profit commercial rehab business.
In the block -- in the next block north, at 1217 West Bay
Avenue, is another for-profit commercial rehab business.

Behind 1217 West Bay Avenue, at 1216 West Balboa
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Boulevard, is subject for-profit commercial rehab
business.

In this residential zone within the 1100 and
1200 blocks, there are five for-profit commercial rehab
businesses. This is clearly overconcentration. This
overconcentration results in fundamental alteration in
the nature of the City's zoning program.

Additionally, these rehab homes have resulted
in an exorbitant waste of City time and resources, and
that's a real expense. I urge to you deny the reasonable
accommodation as recommended by the Staff.

MR. ALLEN: Thank you.

MS. OBERMAN: Denys Oberman speaking on behalf
of Saul Benbothway (phonetic) and broker by the residence
at 12th Street. |

With regard to the reasonable accommodation,
first of all, I'm tired of being the mouth piece. There
are a lot of people, the residence have suggested, that
are afraid of retaliation. So I'd like to have that
entered yet again in the record, and their reasons for
fear are well founded.

First of all, we wondered about this whole
process of reasonable accommodation. So in addition to
talking with the City Staff and others,\we did directly

contact an official HUD to obtain some clarification on
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this issue. And what we were advised is the following:

One, obligations with respect to illegal
operations. There is no obligation to consider or grant
reasonable accommodation if either an individual with a
disability or provider of housing to the so-called
disabled does, in fact, demonstrate illegal behavior.

So, that's our illegal practices that would be counter to
the intent and the letter of the law, so --

MR. ALLEN: Did they give you something in
writing?

MS. OBERMAN: Actually, there was something on
the Web site, which we followed up with HUD. And we have
requested a written confirmation.

Secondly, with regard to overconcentration, HUD
did, again, affirm that overconcentration is not in the
best interests of the disabled, and it is something that
they look on with disfavor.

Having said that, this is an emerging and
non-maturing area of law. And the only place that there
are any matrix of overconcentration that we've been able
to find and that they were able to cite was in the
courts.

And there's specifically a case called
Minneapolis-St. Paul, that was several years ago, where

there was already existing overconcentration that was

109

PRECISE REPORTING SERVICE
(800) 647-9099

NCR UP/RA 00944

944




NEWPORT BEACH RECOVERY - 7/7/2009

1 less concentrated -- and I'm getting rather long winded,
2 and I apologize -- that was less concentrated that these
3 five facilities within between 300 and 50 feet that /
4 Mr. Wood previously described.
5 And furthermore, less concentrated than the
6 number of the total number of facilities that we
7 currently have even after this Ordinance has been
2 8 ~implemented on the Balboa Peninsula/West Newport/Lido
9 area. So they did affirm that overconcentration is a
10 concern, and that they look on it with disfavor.
4 11 So that's what we got directly from HUD
12 relative to the issue of overconcentration. I believe
13 the City got a similar indication based on the Staff
14 report that I read.
15 ' And lastly, why -- there is also an opportunity
16 to look at reasonable accommodation, HUD says, on a
17 | case-by-case basis. So the taking into account various
18 element of the situation and the facts and various
19 factors that pertain to any specific case is something
7 20 that's appropriate and acceptable to do, according to

21 HUD. So I did just want to clarify those things. I

22 think Staff did already cover them.

23 And I want to lastly say that, why on earth
24 should you grant a reasonable accommodation in the
25 instance of the overconcentration and, probably more
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importantly, to an operator that's proven to operate
repeatedly illegally in practice, and also irresponsibly
with public health and safely risk?

Thank you.

MR. LOPEZ: Paul Lopez, 1125 1/2 Balboa.

First of all, just in observing the process, I
haven't been to all these hearings, is that we're in the
midst of a reasonable accommodation hearing, and the
Staff and the Applicant are still not very clear in
regards to what primary care is, the differentiation of
why this particular facility or operation provides
something that unique here on the Peninsula.

I would that this burden would fall on the
shoulders of the Applicant. I heard that Dave asked the
Applicant back in April. I think it's July 7th today.
Why that hasn't been responded to. So if that becomes a
key component of their argument, I'm quite surprised that
they didn't come up with that definition.

I think the impacts to the community, we talked
about this Applicant as an operator. I think that is
part of the use hearings that the management supervision
of this facility has been very well documented by the
community. So all the public feedback that we received
as part of the use hearing I think would be applicable
here.
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And I would just say that I think the record
speaks that this operator has not -- has not managed this
facility in the way that is not detrimental to the
community.

Thank you.

MR. ALLEN: A number of people spoke -- and
come, please come on up -- at the hearings previously on
this, and I would certainly be interested in hearing from

anyone from the public who has observed a different level

| of conduct, improvement or lack thereof, since that time.

MR. MATHENA: Larry Mathena, I'm going to go
directly to that point. I just want to hit a couple of
issues that were raised by the Applicant.

Specifically -- and I think Mr. Bobko did a
good job discussing this, the statistical evidence
presented. I just want to point out a few things.

Even accepting the explanations given for those
a statistics, the point of comparison here is not the
City of Newport Beach as a whole, it's the Peninsula.
The Peninsula generally is terribly overconcentrated,
does have a disproportionate number of units and is,
frankly, overburdened by them. 1It's number one.

| Number two, the characterization of the
licensing on the ADP side for Newport Coast Recovery is

identical to the recovery facility at Ocean Recovery a
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block away that this gentleman has disputed saying it
provides something different.

I don't understand how it can provide something
different if they have exactly the same license. Above
and beyond that, if you look at their Web sites, if
anything, the implication is that Ocean Recovery provides
more services, not less.

So when you add that to the fact that Mr. Kiff
is actually pushed for an explanation, I think the
certainty until pressed on the point that the Applicant
presents that, "Oh, they are unique," with no explanation
why, whatsoever, and challenging some of the points that
the City's made without support, there is no support that
they have'given for their unique status regarding primary
care. Period. Not in the record and not in what's been
said.

And if that's such an important thing, by the
way,‘for them to achieve, gee, that they are presenting
something nobody else is, with such a lynch pinpoint for
reasonable accommodation, I would think they would be
packed for bear to deal with the point, and they are not.

So I don't see that they presented any evidence
to justify reasonable accommodation because they present
something that anybody else does or doesn't.

Secondly, to go back to the point that of high
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priority, I do accept that the City, as a whole, does
view taking care of disabilities -- including drug issues
as a high priority. But that does not mean that at this
particular location that it's not inappfopriate to say
that there are enough facilities, and that you don't have
enough data to decide that reasonable accommodation is
not granted.

Specifically; based on the evidence in front of
you, I question whether or not you can find that their
facility enhances quality of life. We do have a high
risk of an undue burden.

And last but not least, overconcentration is
here. You found it in the Use Permit, and there's no
reason not to find it in this hearing either.

Thank you.

MR. ALLEN: We're moving rapidly toward our
departure time. Who else would like to speak? And
whoever wénts to speak next, hop up and getting right up
here ready to go.

MS. MC BRIDE: Hi. I'm Julie McBride. I live
at 1200.

And I just wanted to speak a little bit as to
the change of the characteristics of the neighborhood.
Our neighborhood is a great neighborhood. I have a

3-year-old son, but I don't take my son down the alley
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past this home, nor do I take him down the boulevard in
front of this home.

And the reason being is I don't want my son to
hear that kind of language that I hear consistently
qoming from this house, or to inhale the second-hand
smoking that I hear or smell in the alley when I'm
walking past. So it has changed the character of our
neighborhood, and I just wanted to let you know that, at
least in my household, we feel it. |

Thank you.

MS. WILLIS: Hi. Christina Willis again.

I did want to thank you very much on what he
was talking about, you know. They talk about the Fire
Codes, and whatnot. When you have 15 or 14 residents,
plus all of these staff, that's out there smoking and
fiicking cigarette butts, I guarantee there's a Fire Code
hazard.

‘And my boys weren't allowed to lock their doors
at night. I thought that was pretty interesting. These
are young kids that can't lock a door, and you've got
grown men coming in and out who are convicts that have
told the boys, "Well, I was in prison for 15 years, and
this is what I did," and giving them an explanation of
that type of thing, which was unnecessary. They didn't

know who these people are that they are supposed to be
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1 looking up to to change their life.

¢ 2 As far as the specialty, when we got there, we
3 were promised detox with these boys. 1In the contract, it
4 states they have to be detoxed for 72 hours beforehand.

5 They specifically asked the boys, and they did drug test
6 and they come up positive. But they never sent them

7 anywhere. They argued whether or not to send them to

fae
Wi

8 Hoag or to just let them sleep it off.

9 Of course, being that Christopher had diabetes,
10 he could have died. It was very risky to his life.
2 11 There was nothing special about that. The kids were

12 suffering. They begged and begged to get some kind of
13 specialty help, going to the doctor to detox, to get some
14 kind of a pill, anything to help them, which I know now

15 | that Ativan could have helped.

16 We were told by a woman on Mike's staff point
17 blank, "There's no detox for cocaine. There's nothing."
18 And I'm offering this up because, again, I would never

) 19 want to see anybody put children through that or even

. 20 grown men.
21 I mean, a drug habit is a bad thing. We all
22 know that. But it can cause death. It can cause death
23 if it's not handled properly. And it wasn't. There was

24 nothing special about that.
25 And last but not least, I read all of these
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1 cover to cover back before all of this. And I realized
2 thatlin the public hearings, Mr. Newman had mentioned
3 several times that nobody had cars on the premises. That
4 was actually a resident there. That's untrue as well.
5 Like I said before in my statement, my child
6 was getting in the car with another resident that lived
7 there, because his car was parked right out front. So,
& 8 | getting in there, driving, going -to places at night, I
9 was completely unaware that they were even leaving the
10 premises. And we were promised that he would be well
D 11 watched over, flashlights in the room the whole night,
12 all that. Nevér, there was nothing special about that.
13 So I would hope they deny it.
14 MR. ALLEN: Anyone else?
15 MR. WILLIS: Hi. My name is Joseph Willis,

16 W-i-1-1-i-s.

17 MR. BOBKO: Do you have any questions?
18 MR. WILLIS:‘ Do I have any questions? Do you
19 have any questions?

. 20 MR. ALLEN: How old are you?
21 MR. WILLIS: 17 years old. I give permission.
22 '~ MR. ALLEN: I don't have any other questions.
23 Thank you.
24 MR. WILLIS: Thank you.
25 MR. ALLEN: Anyone else wish té speak?
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Okay. We're already out of time. But, okay,
Mr. Brancart?

MR. BRANCART: Just to rebut. We end with the
Applicant being able to speak to the issues.

MR. ALLEN: All right. What can we do
time-wise here? Because I don't want to deny anybody the
opportunity to say what they'd like to say. The public
hearing is closed, incidentally. And if we can -- I
don't know. What do you suggest?

MR.\KIFF: My intent, Mr. Allen, was to allow
the Park, Beaches and Recreation Commission to meet as
scheduled on -- at 6. I am seeing, though, that they may
have canceled their meeting at this time due to a lack of
a quorum from an e-mail. So I suppose we could stay
longer if we need to.

MR. ALLEN: It would be highly desirable to put
a wrap on this tonight, I would think.

MR. KIFF: Understood.

MR. ALLEN: Can we do that? I mean, is there
anyone that's compelled to leave that's instrumental to
the decision-making process?

All right. Then, Mr. Brancart, would you like
to go ahead and make a presentation here to put a wrap on
it?

MR. BRANCART: I will, and I will be brief.
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MR. ALLEN: I wouldn't feel the need -- don't
feel the need to be brief as long as we have the time.

MR. BRANCART: 1It's self—inf%icted. Let me
make three observations.

First, as indicated at the initiation of this
rather lengthy afternoon, I indicated to you that we
would provide you with a substantial amount of material.
Counsel concedes that it was before the 4th of July
holiday.

If you are inclined to deny the reasonable
accommodation, I ask that we be permitted to submit a
written submission that we were unable to do that |
because, essentially, we had six days with a holiday,
and, of course, there may have been additional time taken
off as well. And I think it's worth doing.

Second of all, I would urge that -- well,

second of all, speaking about the issues that were

' discussed in the first use hearing and also reiterated

here, it is extremely problematic for any person, in this
case, the Applicant, to come before you and rebut
allegations of misconduct that occurred two or three,
five or six times more than a year ago.

As I read through the transcript, what I was
struck by was individuals who felt genuinely hurt by

these quality-of-life infractions, smoking, cussing, and
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sometimes people parked their van in the wrong place.
Another van breaking. Someone put trash in‘someone
else's trash can.

It is impossible for the Applicant to rebut
those types of allegations. And what I have said
before -- and I know it is true of Newport Coast Recovery
now -- is that if, in fact, there are these complaints of
quality-of-life infractions, the proper and responsible
course is to contact the police, because only the police,
not this hearing, months and sometimes years after the
fact of individuals, only the police can determine was
there, indeed, an infraction, and what is the source of
the infraction?

The gentleman claims his car was vandalized and
a truck stolen. We will never know who that person was
who actually did the vandalizing or stealing the truck.
The other gentleman claimed that, in fact, trash was put
into someone's trash can. We'll never know who put the
trash there.

There was a claim that there was wiring that
was done that perhaps was done improperly. We'll never
know that the wiring was that was not done. This is why
we have code enforcement and police officers who can, at
the time of the alleged infraction is occurring, go to

the scene, observe the infraction, and determine the
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source of it.

Because what we have right now is just, well,
in many cases, we have speculation. In other
cases -- and it puts the Applicant in an impossible
position to respond to those, quote, quality-of-life
infractions, unquote. And these are serious, and I don't
mean to minimize it, and I'm not. But it does put us in
an untenable position, and there's certainly no way to
make a determination to know who did what and who was
responsible for what happened.

The second thing I would say is, to go back and
reiterate what I said before, is that there are some
objective standards, but they have to be measured in the
context with other similar facilities, like similar
apartment building, or things like that, run sheets and
thing like that, which, you know, we're not presented
with.

These are objective. And it's not just saying
"Here's the run sheet." But what were these offenses
they are running? Were these offenses, not just by tag,
by address, but were they actually truly people in the
housing that we're claiming about?

The last observation I would make is this,
because of the shortness of time. There was a question

that was raised by the City. I've asked you if would you
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please take a look at the State's Housing and Community
Development Web site concerning licensing. I reiterated
we would like an oppbrtunity to file a written response
to you in response to the City's Staff report, and I
think, frankly, that's fair.

I mean, you know, just amongst lawyers here,

- you don't get hundreds of pages of document the day

before a three-day holiday, and then be expected to come
to a hearing and respond to it. That's just generally
not the way these types of determihations are handled.

And this is not -- and I want to be clear on
this. This is not to say that the City was not working
hard and diligently. I'm sure they were working hard.
But the fact of the matter is, it is patently difficult
and in some ways was unfair to‘ask an applicant to
respond to that notice on a Tuesday afternoon, when we
have one day before the 4th of July holiday. That's the
long and the short of it.

I really appreciate your time, and thank you.

MR. ALLEN: Does the City want to do a response
or --

MR. BOBKO: I only say, if it's your
inclination to go, we'd stipulate to a brief, if you
think it would help.

MR. ALLEN: That's fine. One thing I'm not
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going do is go find the City's Web site, and then housing
element and try to ferret out what might be going on in
the housing element, and so forth, with this. So if you
have something that -- please present it, because I won't
do that.

MR. BRANCART: Understood.

MR. ALLEN: And correspondedly, if the City has
any issues that it believes can support or otherwise
controvert Mr. Brancart's claim of the housing element,
let's go ahead and submit that.

Okay. Anyone else need to say anything or --

! MR. KIFF: Mr. Allen, I would ask that if,
indeed, you're leaning’towards some additional
information being provided to you, I think it is
important for the Applicant to address a couple of things
that we've raised.

We -- I think the City has an obligation to
discuss the pattern or practice, and i believe we have
shown, but can show in a more concise method, how there's
a pattern and practice of breaking the law. We've seen
just today about Ms. Golden's testimony, Ms. Willis?
testimony, Mr. ﬂamilton's e-mail.

I would also like the Applicant to come back
and answer a couple of questions for mé that I raised in

the Staff report. And I think Mr. Brancart's peint is
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well taken that, "Gosh, Web sites get outdated."®

But there are a couple of key things. One,
especially, is that their medical advisor, who is-
Dr. Michael Rudolf, who may be a terrific guy, but the
Web site says that he is board certified in addiction
medicine.

- And if I'm Ms. Willis at home in Henderson,

Nevada; I think I might look to that and say, "Gosh, this
is a place where I want to be." Well, it turned out, at
least from what I -- my limited research, and it involves
calling his office, he's not board certified in addiction
medicine.

And this is something that gets to the heart of
a thing that we've discussed a little bit here today is
that Newport Beach, as a City, is not in a position to
directly decide licensing‘issues for ADP. But we're
certainly in a position to say, for people like
Mrs. Willis coming from out of state, that we have a
fegulatory device that allows us -- if a business is
here, that it's a credible business, and especially the
way -- as important as recovery is to peoplé, that it's a
good recovery business. And we have allowed now, what,
upwards of 280 beds from what I think are good, reputable
companies.

And when I see things like that, that there may
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be overstating the qualifications of their own medical
director, I think that's a business that the community
here doesn't want to be associated with. And I guess

that's where maybe my lay person's understanding of this

as a Staff member is that I don't want to look Ms. Willis

in the face and say "That's a business that is here and
is operatiné, apparently, in violation of the things that
our Ordinance was meant to protect her and her child
from."

So with that, I'd make that one request, after
that long-winded comment about verifying Dr. Rudolph's
board certification, and the couple of other things are
always helpful to understand what truly is correct on
that Web site with the four issues that I raised.

Thank you.

MR. ALLEN: Okay. From my perspective, as the
Hearing Officer, I am strongly inclined -- I'll wait
until you gentlemen complete your conference.

I am strongly inclined to deny this reasonable
accommodation application. And the primary focus of my
thinking remains the overconcentration issue that I think
was founded in the first Resolution we did.

I fully understand Mr. Brancart's comments with
respect to a lack of specificity, that all we have is a

vard stick. But there's a lot more to it than that that
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is subjective and judgmental. But that vard stick really
helps out there on the ground, on the street, as to how
many there are per block or unit, and I realize this
doesn't take into account density.

But my feeling, personally, and what I plan to
do in future ones, if they came forward, where there was,
in fact, another overconcentration issue, was to look
very carefully not just at whether a facility existed,
but whether -- how many beds there were and what the
nature of the intensity and density of the use was. And
Mr. Wood made a good point in describing how many there
are right here in this immediate location.

So in any event, my inclination, strongly, is
to deny the reasonable accommodation on that basis and
also on the basis of the lack of necessity. I think
there's a much stronger burden that should be carried
here to demonstrate the need for the facility. And that,
in turn, does tie in to Mr. Brancart's contention about
primary care and comments by the public or two that the
same kind of care can be obtained, quote, unquote, right
across the street.

So here's an additional point I see. As the
Hearing Officer at this level, I would like to get as
much input as I could on behalf of the City, because it

turns out that, in this process that the City has
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adopted, the City Council really can't ask for additional
information on appeal, and it makes it for difficult for
them.

So I think that we should take a relatively
short period of time, and you're working on a date, by
which both sides can present that additional information,
And then that can become a part of the record as the
final decision is made and provide a more complete record
for the City Council.

So once again, I have that strong inclination,
which conceivably can be overturned if there was a
compelling, unique service provided by this that was not
elsewhere available along the mid Peninsula. That would
make a significant difference. T accept that.

So with that ih mind, is there a date to which
we can continue this?

And incidentally, we don't need any more public
hearing, in my estimation. I don't want to diminish the
importance of that, but we've really heard a lot from the
public, and they have said the same things again. And I
really do understand what their position is with regard
to these, and I take that strongly into account in
looking at this. But I don't think we need any
additional public hearing presentation. If someone needs
to make a presentation, they can send something in
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writing within the period of time.

MR. BRANCART: Thank you. I agree with that
analysis, except for the part that you're strongly
inclined to deny the application. I agree with the
analysis that there are issues that do call for further
information. What I would propose is this:

To gather -- this information be gathered
largely by my Co-Counsel, Steve Polin, and Mr. Polin
is the one we've discussed that handles the
administrative City side of things.

I would estimate that to pull that together, we
should have 10 days. And then after 10 daysr—— two weeks
from today. And then after that, what I would
like -- because I agree with you. We have had ample
public comment -- becéuse he is located out of state,
that what we could do is convene a telephone conference,
we convene here. He could appear telephonically, and
largely it's a discussion of what is the information
that's now presented addressing these specific issuesg, if
there's a need to present any.

Well, that would be my proposal. Would that be
acceptable to you?

MR. ALLEN: I think that works. We can convene
here is what you were suggesting, and then Mr. Polin

could be conferenced in and make his whatever additional
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presentation he would like to make.

MR. BOBKO: I don't see any need to conference
anyone in. I think this can be done on paper. I think
we can merely brief this completely. I'm a little
reticent to start going through, you know, Mr. Polin.
But he won't present any testimony. Mr. Polin can't
present téstimony. So I don't see any need to reconvene

by tele-conference or otherwise. We can just do this on

paper.

MR. ALLEN: That's fine.

MR. BRANCART: I don't entirely disagree with
Mr. Bobko. But what I have found is that once you review
the submissions, you may have questions. So I would
propose that, why don't we set that within two weeks,
we'll submit our responses.

If that's submitted directly to you and copied
to the other side, we can do that, or we'll submit it
directly to the City attorney, and they will provide a

copy to you, whatever procedure we're directed to do.

And then after you've had an opportunity to

‘review them, if you have questions, then you, as a

Hearing Officer, have the authority to convene any kind
of conference you want. And we can do it in a three-way
conference call from your office and the City attorney's
office and Mr. Polin in Washington D.C,
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MR. ALLEN: I think that works. So
let's -- each side -- I'm fine with two weeks to make the
submissions. I think Mr. Bobko's point is well taken.

And if it does necessitate a conference, we'll
do it. But there wouldn't be one scheduled at this
point. And I would base it upon the written material,
then render a determination, either recorded at City
offices or simply in writing, and probably the latter.

MR. BRANCART: Thank you.

MR. ALLEN: All right. I think that
concludes -- unless there's anything?

' That concludes our hearing, then. Thank you

very much.

(Ending time: 6:07 p.m.)
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before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.

I further certify that I am neither financially
interested in the action nor a relative or employee of
any attorney of any of the parties.
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